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This Agreement and Declaration is made by Western Highland Mortgage Fund I, LLC, 
(hereinafter referred to as "Owner"). This Agreement and Declaration is intended to comply with 
California Civil Code Sections 845 and 1468, and relates to the sharing of the costs of maintenance 
of the certain private street that is located on portions of the land shown on the Parcel Map recorded 
on /J~h".kr?- , 2010 Book a'10 of Maps, at Pages J r and lC" , 
File No. ? cJ'g \l' If >'tR ("Parcel Map") in the County of Santa Clara, State of California. 

This Agreernent and Declaration is made with reference to the following recited facts and objectives: 

A. The real property described on the Parcel Map is being developed into a residential 
development of four (4) residences on four (4) adjacent Parcels as shown on the Parcel Map 
("Parcels 1,2, 3 and 4") and is sometimes referred to herein as "the Project". 

B. Owner is the sole owner of all of the real property shown on the Parcel Map. 

C. The purpose of this document is to confirm the easement rights ofthe parties, their 
successors and assigns, over and across that portion of the land which on the Parcel Map is shown as 
the private street, and to allocate the responsibility of the Owner of Parcels 1,2, 3 and 4 for the costs 
of such maintenance and repair. 

D. The provisions of this Agreement shall run with the property described and shown on 
the Parcel Map and shall be binding on the Owner of each of Parcels I, 2, 3 and 4, and their 
successors and assigns, and on all parties having or acquiring any right, title or interest in or to the 
property described, or any part thereof, their heirs, successors and assigns, and shall inure to the 
benefit of each owner thereof. 

Now, Therefore, Owner agrees and declares as follows: 
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1. Private Street Non-Exclusive Easements: The parties hereto confinn the existence 
of the non-exclusive easement for ingress and egress purposes by pedestrians and vehicles over and 
across the private street as shown on Parcel Map. 

A. Said easements over the private road are non-exclusive, permanent, and 
appurtenant to the properties, and constitute covenants running with the land. 

B. Said easements over the private road shall remain in effect in perpetuity unless 
otherwise terminated by operation oflaw, or otherwise pursuant to this Agreement, and shall be 
appurtenant to the said properties, and may not be separated therefrom. 

2. Maintenance of Private Streets: The roadbed, surface and drainage ofthe private 
street shall be maintained and repaired by the owners of Parcels 1, 2, 3 and 4. 

3. Costs of Maintenance: The cost of maintenance and repair of the private road 
("Private Road Maintenance Costs") shall be shared equally by the owners of Parcels 1, 2, 3 and 4. 
Each Owner"'s share of funds for such Private Road Maintenance Costs shall be paid within ten (10) 
days after the contracting costs have been determined, a contract has been awarded, and billing mailed. 

4. Maintenance Work - Contracting and Payment: The contracting and perfonnance 
of maintenance work on the private street shall be as agreed upon by the owners of Parcels 1,2,3 
and 4, each of whom shall pay an equal one-fourth (\4) share. Each such owner shall be entitled to 
enforce any of the covenants contained herein. 

5. Right to Remedy Failure to Maintain Private Street. In the event that there is a 
failure to maintain the Private Street so that any owners, lessees, or their guests suffer, or will suffer, 
substantial diminution in the enjoyment, use, or property value of one or more Parcels, thereby 
impairing the health, safety and welfare of any such owners andlor residents thereof, the County of 
Santa Clara, by and through its duly authorized officers and employees, will have the right to enter 
upon the project, and to commence and complete such work as is necessary to maintain said Private 
Street. The County will enter and repair only if, after giving the owners written notice of the failure 
to maintain the Private Street, they do not commence correction of such conditions within thirty (30) 
days from the giving of the notice, and proceed diligently to completion. All expenses incurred by 
the County shall be paid within thirty (30) days of written demand. Upon a failure to pay within said 
thirty (30) days, the County will have the right to impose a lien for the proportionate share of such 
costs against each Parcel in the Project. 

6. Utility and Other Easements: Parcels 1,2,3 and 4 are subject to certain public and 
private utility easements as shown on the Parcel Map, including to be completed per Parcel Map .. 
By virtue of these easements, it shall be expressly permissible for the providing utility company to 
install and maintain the necessary equipment and underground facilities within the private street as 
shown on the Parcel Map. To be completed per Parcel Map e.g. said Parcels are additionally 
subject to an Emergency Vehicle Access Easement designated E.V.A.E. 
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7. Arbitration: Any disputes arising among the owners regarding the need for 
maintenance, repair or replacement of all or any portion of the improvements within the Private 
Street, the method or quality of maintenance, repair or replacement, the allocation of costs or any 
related issue, shall be submitted to the American Arbitration Association, or any successor 
organization thereto, for resolution in accordance with its commercial rules. Any owner of a parcel 
as shown on the Parcel Map may institute such arbitration proceedings. The decision of the 
arbitrator shall be binding on Association and each Parcel owner in the subject properties and may be 
enforced in any court of appropriate jurisdiction. Notwithstanding the foregoing, if any owner incurs 
an expense in connection with the maintenance, repair or replacement of any improvement within the 
Private Street and has made a demand on any owner to pay his, her or its allocable cost as provided 
herein, and the nonpaying owner has failed, within sixty (60) days after notice of such demand, to 
make such a payment or to institute arbitration proceedings to resolve a dispute over the demand, the 
nonpaying owner shall be deemed to have waived arbitration in connection with the demand, and the 
owner may institute legal action to recover the nonpaying owners share of the costs, including 
interest thereon at the rate often percent (10%) per annum (not to exceed the maximum authorized 
by law) from the date the cost was incurred by the owner until the date paid. 

In any legal action, proceeding or arbitration arising out of or relating to this Agreement, 
including any action, proceeding or arbitration concerning the interpretation or enforcement thereof, 
brought by any party to this Agreement, its successors or assigns, the prevailing party shall be 
entitled to receive from the other party, in addition to any other relief that may be granted, the 
reasonable attorneys: fees, costs, and expenses incurred by the prevailing party. 

8. Notice: Any notice or demand permitted or required herein shall be conclusively 
presumed to be received by Owner under this Agreement and Declaration when personally delivered 
to the owner, or forty-eight (48) hours after the notice has been deposited in the United States mail, 
certified and return receipt requested, postage prepaid, and addressed to owners address for mailing 
related to the Parcel as shown on the records of the Santa Clara County Assessor's Office, or such 
other address that the owner has provided to each of the other owners, by first-class mail, for 
purposes of receiving notice. 

9. Third Party Beneficiary. The rights of the County of Santa Clara pursuantto this 
Article will be the rights of an intended thirty party beneficiary of a contract, as provided in Section 
1559 of the California Civil Code, except that there will be no right of Owner to rescind the contract 
involved so as to defeat such rights of the County of Santa Clara. It is understood that by the 
provisions hereof, the County is not required to take any affirmative action, and any action 
undertaken by the County will be that which, in its sole discretion, it deems reasonable to protect the 
public health, safety and general welfare, and to enforce it and the regulations and ordinance and 
other laws. 
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10. No Waiver. It is understood that action or inaction by the County, under the 
provisions hereof, will not constitute a waiver or relinquishment of any of its rights to seek redress 
for the violation of any interest in or to the property described, or any part thereof, their heirs, 
successors and assigns, and shall inure to the benefit of each owner thereof. 

II. County Remedies. It is further understood that the remedies available to the County 
by the provision of this Agreement or by reason of any other provisions oflaw will be cumulative 
and not exclusive of the maintenance of any other remedy. In this connection, it is understood and 
agreed that the failure to maintain the private street will be deemed to be a public nuisance and the 
County will have the right to abate said condition, assess the costs thereof, and cause the collection 
of said assessments to be made on the tax roll in the manner provided by appropriate provisions of 
the Ordinances ofthe County of Santa Clara or any other applicable law. 

12. Covenants Running with the Land: The rights and obligations set forth and 
described in this Agreement above shall constitute covenants running with the land and equitable 
servitudes that benefit or burden the lands shown on the Parcel Map, including Parcels 1,2, 3 and 4 
and each owner and successive owner thereof. 

13. Liability for Injury to Third Party: Each owner and his, her or its successors and 
assigns will bear the liability, in the same percentage as they share the costs of repairs and 
maintenance as set forth in Paragraph 4 of this Agreement, for any personal injury or property 
damage to any person performing maintenance or repair work covered by this Agreement, or to third 
persons, provided the injury or damage results from or arises out of maintenance or repair work 
undertaken pursuant to this Agreement. 

14. Liability Limited: This Agreement shall not apply to liability resulting from 
personal injury or property damage when the injury or damage is not attributable to maintenance or 
repair or replacement work undertaken pursuant to this Agreement. 

15. Insurance: The Owner of Parcels 1,2, 3 and 4 shall maintain insurance to cover the 
potential liability each has assumed under this Agreement. 

16. Indemnification: Each owner of Parcels 1,2,3 and 4 shall indemnity and hold the 
other (and the property of the other) free and harmless from any and all liability for personal injury to 
the owner or for the damage to the property of the owner when the injury or damage results from or 
is attributable to any maintenance or repair work undertaken pursuant to this Agreement. 

17. Agreement Non-Assignable: This Agreement shall not be assigned. Any purported 
assignment of this Agreement or of any interest in this Agreement shall be void and have no legal 
effect. 

18. Amendment: Any amendmentto this Agreement and Declaration shall be of no force 
and effect unless it is in writing and signed by the owners of Parcels I, 2, 3 and 4. 
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. a-it-. 
IN WITNESS WHEREOF, the undersigned have executed this Declaration on this _-_"-day 

of ~SewWe."'- , 2010. 

Western Highland Mortgage Fund I, LLC 

Signature of Managing Partner 

Print Name 
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CALIFORNIA ALL.PURPOSE ACKNOWLEDGMENT 
c 7 W? !( :1!M:fflW II Hzrw Ej CG 

State of California } 

County of t. \ DO(~do 
On _-"-I 'L..=-.;,.... ;;,11;,,:. • ..J..;1'O~_ before me, SUStLf'\ PoSe.; (., N oftL( VI 

Date 0 l'<.. b l.(..{- I. I t oH'I/TO~Of~Na;el~ndT1l1aoflheotl,c(n:::::J 
personally appeared _____ Lf\.:..:v::.:.:_'--'---'-'--JN'-"'<"""'~V\"""..}~'-'~.-----------

Name(;) o,f SJgner{s) 

e SUSAN POScle 
• COmmillioft (11873893 

NoIItJ ~Ic • CIIiIomII 
EI Dorwdo CounIJ 

... Comm. f:m!N.·JanI6 2014 

Place Notary Seal Above 

who proved to me on the basis of satisfactory evidence to 
be the person(6) whose name(s) isiar& subscribed to the 
within instrument and acknowledged to me that 
he/shelll1ey executed the same in hislherlthei¥ authorized 
capacity(iee), and that by hislhefAAeir signature(s) on the 
instrument the person(s), or the entity upon behalf of 
which the person(sj-acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws 
of the State of California that the foregoing paragraph is 
true and correct. 

WITN ESS m~~ hand and officljl\ seal. . 

c ~ft.A 1.M..J tf.J~ U':'" 
Signature_'-"-___ ....,,;;;;;i;;==== ____ _ 

Signature 01 Notary PublIC 

-------------------OpnONAL-----------------------
Though the information below Is noJ requited by law. it may prove valuable to persons relying on the document 

and could prevent fraudulent romalla/and reattachment of this form to another document. 

Oeseri ption of Attached Document 

Title or Type of Document: ____________________________ _ 

Document Date: __________________ Number of Pages: _______ _ 

Signer{s) Other Than Named Above: 

Capacity(ies) Claimed by Signer($) 

Signer's Name: ____________ _ Signer's Name: _____________ _ 

o Individual o Individual 
o Corporate Officer - Title(s): o Corporate Officer - Tltle(s): _______ _ 
o Partner - 0 Limited 0 General o Partner - 0 limited 0 General 
o Attorney in Fact 
o Trustee 

Top or thumb hera 
o Attorney in Fact 
o Trustee 

o Guardian or Conservator o Guardian or Conservator 
o Other: _______ _ o Other: ________ _ 

Signer Is Representing: ___ _ Signer Is Representing: ____ _ 

~~ g;:;;g,_.:s~ ;:;;:w;;;;ss;;; 2 2M 
02007 NaoonaI Notal)' AssoaatKln.9350 De Solo Ave, P.O.8o)( 2402-Chatsworth,CA 91313-2402oWWW..Na.lionalNotaIyOl"Q Item .5007 Roordet:CslIToI-Free t-800-87tHl827 


